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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,

PETI TI ONER

V.

CIVIL PENALTY PROCEEDI NG

Docket No. WEST 85-142-M
A. C. No. 42-01929-05502

Treasur e Box

| RON MOUNTAI N ORE COVPANY,
RESPONDENT

DECI SI ON

Appear ances: Margaret MIller, Esqg., Ofice of the Solicitor
U S. Department of Labor, Denver, Col orado,
for Petitioner;
M. Carlyle Johnson, Iron Muntain Oe Conpany,
Cedar City, Utah, pro se

Bef or e: Judge Morris

The Secretary of Labor, on behalf of the Mne Safety and
Heal th Admini stration, charges respondent with violating safety
regul ati ons pronul gated under the Federal M ne Safety and Heal th
Act of 1977, 30 U.S.C. 0801 et seq., (the "Act").

After notice to the parties, a hearing on the nmerits took
pl ace in Las Vegas, Nevada on August 27, 1986.

At the hearing the parties waived their right to file
post-trial briefs but subsequently respondent filed a letter. The
judge considered the letter to be a post-trial subm ssion. The
Secretary was given an opportunity to reply to the letter but did
not do so

| ssues
The threshol d issue is whether respondent is subject to the
Act. If this is resolved in the affirmative then issues arise as
to whet her respondent viol ated the regul ati ons and what penalty
i s appropriate.
Eval uati on of the Threshol d Evi dence

A credibility issue arises concerning the activities being
conducted at Iron Muntain.
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I nspector W1 son described the activities as an above ground
"crushi ng and screening" operation (Tr. 16, 17). He further
stated that he "may be corrected |l ater on" but as he recalled M.
Johnson's conpany drills and blasts |arge boul ders.

On the other hand, M. Johnson states his conpany picks up
iron ore fromthe surface. The ore itself was mned sone 30 years
ago. lron Mountain then crushes, screens and ships the surface
material to its customers specifications (FOOINOTE 1) (Tr. 97, 98).

| credit M. Johnson's version of the manner in which the
conpany functions. As the operator he would be in a position to
know. In addition, the inspector's testinony that the conpany
drills and blasts boulders is, at best, vague and hesi stant.

The factual situation thus presented is whether respondent
is subject to the Act when it nmerely picks up iron ore fromthe
surface and then crushes and screens it.

Section 3(h) of the Act defines a coal or other mne as
fol | ows:

"(h)(1) "coal or other mne' nmeans (A) an area of |and
fromwhich mnerals are extracted in nonliquid formor
if inliquid form are extracted with workers
underground, (B) private ways and roads appurtenant to
such area, and (C) |ands, excavations, underground
passageways, shafts, slopes, tunnels and worKkings,
structures, facilities, equipnent, nmachines, tools or
ot her property including inmpoundnents, retention dans,
and tailings ponds, on the surface of underground, used
in, or to be used in, or resulting from the work of
extracting such mnerals fromtheir natural deposits in
nonliquid form or if inliquid form wth workers
underground, or used in, or to be used in, the mlling
of such mnerals, or the work of preparing coal or
other mnerals, and includes custom coal preparation
facilities.

In the unique circunstances involved here | agree with
respondent that it did not extract mnerals fromthe | and. Hence
it is not a mne as defined in (A) of the statutory definition
However, this 30 acre site is land used in the "mlling of such
m neral s". (FOOTNOTE 2) Accordingly, respondent nmeets the statutory
definition as set forth in paragraph (C
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Respondent further relies on the regulations of the State of
U ah (Ex. Rl, page 64). These regul ati ons, according to respondent,
exclude lIron Mountain as a "mning operation.”

Respondent's argunment is rejected. The determ native issue
i s whether respondent is subject to the federal Act, not the
State of Utah regul ations.

In his evidence respondent al so adduced evi dence that the
conpany had received other MSHA citations but they were not the
subj ect of the instant appeal

VWil e the Comm ssion has the authority to grant declaratory
relief the granting of such relief is discretionary. i max
Mol ybdenum Co. v. Secretary of Labor, 703 F.2d 447. Such relief
shoul d not be granted in this case because the record is
i nadequate to determne this issue.

M. Johnson al so protests the action of the inspector in
"term nating"” the citations when such authority rests with the
Conmi ssi on.

M. Johnson has confused the administrative actions of the
MSHA i nspector with an adjudication by the Conmm ssion. Wen an
i nspector, as he did here, termnates a citation he does so
because respondent has abated the violative condition. Failure of
the inspector to termnate the citation could result in
subj ecting an operator to additional sanctions as contained in
Section 104(d) of the Act, 30 U S.C. 0814(d). In this case
I nspector WIlson correctly, on an adm ni strative basis,
termnated the instant citations. The authority of the
Conmi ssion, on the other hand, rests on an adjudicatory |evel as
provi ded by Section 113 of the Act.

For the foregoing reasons, respondent's threshold
contentions are denied.

Citation 2360842

This citation charges respondent with violating 30 CF. R 0O
48. 23 whi ch provides as foll ows:

(a) Each operator of a m ne shall have an MSHA approved
pl an cont ai ni ng prograns for training new niners
trai ni ng new y-enpl oyed experienced mners, training
m ners for new tasks, annual refresher training, and
hazard training for mners as foll ows:

(1) In the case of a mne which is operating on the
effective date of this Subpart B, the operator of the
m ne shall submt such plan for approval within 150
days after the effective date of this Subpart B

(2) Wthin 60 days after the operator submts the plan
for
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approval, unless extended by MSHA, the operator shal
have an approved plan for the mne
(3) In the case of a new mne which is to be opened or
a mne which is to be reopened or reactivated after the
effective date of this Subpart B, the operator shal
have an approved plan prior to opening the new m ne, or
reopening or reactivating the mne unless the mne is
reopened or reactivated periodically using portable
equi prent and nobile teanms of mners as a normal nethod
of operation by the operator. The operator to be so
excepted shall maintain an approved plan for training
covering all mne |ocations which are operated wth
portabl e equi prent and nobile teans of m ners.

I nspector WIlson issued this citation because respondent did
not have any plan on file with MSHA (Tr. 19, 20).

The inspector discussed the citation with M. Johnson. He
was not aware such a plan was required (Tr. 21).

The citation was abated (Tr. 21).

Carlyl e Johnson testified that he was unaware that he was
subject to MBHA's rules (Tr. 74).

Eval uati on of the Evidence

The facts establish that respondent did not have a plan
filed with MSHA. M. Johnson failed to establish a defense to the
citation.

The citation should be affirned.
Citation 2360843

This citation charges respondent with violating 30 CF. R 0O
56. 18A10, now [56. 18010, which provides as fol |l ows:

[056. 18010 First aid training. Selected supervisors
shall be trained in first aid. First aid training shal
be made available to all interested enpl oyees.

I nspector WIlson issued this citation when he | earned that
M. Johnson had not received formal first aid training in years
(Tr. 21). The other enployees had received no or little training
(Tr. 21A22). The first aid training had not been nmade avail abl e
to the enployees (Tr. 22). There is no lead time granted for the
training of enployees in first aid (Tr. 23, 24, 55).

Cenerally, to be effective first aid training has to be
taken every two years (Tr. 55).

The citation was abated (Tr. 22).
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M. Johnson indicated that he had extensive first aid training
at U S Steel in the spring of 1984 (Tr. 76).

Eval uati on of the Evidence

M. Johnson, as a supervisor, was trained in first aid. But
such training had not been nade available to interested
enpl oyees.

The citation should be affirned.
Citation 2360844

This citation charges respondent with violating 30 CF. R 0O
56. 15A1, now [J56. 15001, which provi des as foll ows:

Adequate first-aid materials, including stretchers and
bl ankets, shall be provided at places convenient to al
wor ki ng areas. Water or neutralizing agents shall be
avai | abl e where corrosive chemi cals or other harnful
substances are stored, handl ed, or used.

I nspector Wlson did not recall seeing any stretchers or
bl ankets on the mne property but there were a few supplies on
hand (Tr. 24, 25, 55). The nearest town was 18 niles away (Tr.
25).

The citation was abated (Tr. 25).

M. Johnson testified that there were first aid materials
and a stretcher on the job. The stretcher, constructed of pipe
and wire, was 400 yards fromthe work area (Tr. 76, 77). After
t he conpany was cited M. Johnson brought over the |adder (Tr.
76A77). Additional first aid material was purchased and brought
to the site the following nmorning (Tr. 77).

At the time of the inspection M. Johnson had a standard
first aid kit available in his trailer (Tr. 77). The wi tness did
not know if blankets were on hand (Tr. 78).

Eval uati on of the Evidence

I nspector Wlson's testinony is credible. Accordingly, the
first aid materials, stretchers and bl ankets were not provided at
pl aces convenient to the working area. A stretcher 400 yards away
was not at a conveni ent place.

The citation should be affirned.

Citation 2360845

This citation charges respondent with violating 30 CF. R 0O
56. 14A1, now [56. 14001, which provi des as foll ows:



~1845
[056. 14001 Moving machi ne parts. Cears; sprockets; chains; drive,
head, tail, and takeup pulleys; flywheels; couplings; shafts;
sawbl ades; fan inlets; and simlar exposed noving machi ne parts
whi ch may be contacted by persons, and which may cause injury to
persons, shall be guarded.

I nspector WIlson issued this citation when he observed an
unguar ded jaw crusher flywheel (Tr. 25A27). The flywheel rotates
in a circular notion when the jaw crusher runs at a high rate of
speed (Tr. 27; Ex. P1l, P2).

The condition was accessible. In addition, this condition
has been known to kill or maimmners (Tr. 27, 28, 56). This can
occur when parts of their bodies or clothing are caught in the
unguar ded assenbly (Tr. 28).

This type of violation could cause a reasonably serious
injury (Tr. 30).

The i nspector observed tracks around the jaw crusher but he
didn't know when they had been made (Tr. 56).

The citation was abated (Tr. 56).

M. Johnson testified that no one had to go near the exposed
parts involved in Citation 2360845 and 2360846. C eanup is done
when the machinery i s shutdown.

There was consi derabl e room around t he equi prent (Tr. 79;
Ex. R8).

Eval uati on of the Evidence

The credi bl e evi dence adduced by | nspector W son
establishes a violation of the regul ation

M. Johnson's testinony that was "consi derabl e roont around
t he equi pnent does not excuse the violative condition

The citation should be affirned.
Citation 2360846
This citation charges respondent with violating 30 CF. R [
56.14A1, now [156.14001, cited supra, for unguarded noving

machi ne parts.

I nspector W1l son observed that a flywheel, a "V' belt and
the pulley assenbly were unguarded (Tr. 31; Ex. P3).

Nunerous fatalities and serious injuries have occurred in
i ndustry from such conditions (Tr. 32).

The citation was abated (Tr. 32, 80).
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M. Johnson testified MSHA was right in requiring that this
condition be guarded but there was no necessity to get near the
area (Tr. 80; Ex. R8).

Eval uati on of the Evidence

The testinony of Inspector WIson establishes a violation
M. Johnson does not contradict the evidence that a violation
exi st ed.

The citation should be affirned.
Citation 2360847

~ This citation charges respondent with violating 30 CF. R O
14A1, now [56. 14001, cited supra, for unguarded novi ng machi ne
parts.

I nspector WIlson issued this citation when he saw an
unguar ded conveyor belt and "V' belt. The condition, which could
cause a serious injury, was adjacent to a wal kway (Tr. 33, 36,
37; Ex. P4, P5). This nmachinery was nmoving at 100 rpm s or nore
(Tr. 34).

The inspector considered this to be a significant and
substantial violation (Tr. 36).

The condition was abated (Tr. 37).

For illustrative purposes, M. Johnson presented at the
hearing a two horse notor nounted on a bearing assenbly (Tr. 80).
The motors go into a 15 to 1 gear reduction and the head pulley
turns at a 15th of 1,120 rpns, or about 75 rpns (Tr. 81). M.
Johnson differed with the inspector's claimthat the condition
could cause a fatality (Tr. 81, 82).

Eval uati on of the Evidence

M. Johnson's evidence is credi ble and persuasive. | agree
that this particul ar unguarded equi pment coul d not cause a
serious injury.

However, the violation existed and the citation should be
af firnmed.

Citation 2360848

This citation charges respondent with violating 30 CF. R 0O
56. 12A8, now [156. 12008, which provi des as foll ows:

[056. 12008 I nsulation and fittings for power wres and
cabl es. Power wires and cables shall be insulated
adequately where they pass into or out of electrica
conpartnents. Cables shall enter netal frames of
nmotors, splice boxes,
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and el ectrical conpartnents only through proper fittings.
VWhen insul ated wires, other than cables, pass through netal
franes, the holes shall be substantially bushed wth
i nsul at ed bushi ngs.

I nspector W1 son observed an S. O cable feeding power to the
motor. It was not bushed nor was it provided with an appropriate
fitting where it entered the notor makeup box (Tr. 38, 57; Ex.

P4, P5).

There was not an appropriate fitting (Tr. 39). The primary
purpose of a clanmp or a bushing is to prevent the cable from
being stressed (Tr. 39A40). It also prevents dirt, dust and rain
fromentering the box (Tr. 40).

The wires here were rubbing agai nst the edge of the netal
(Tr. 40). Normally a bushing citation is a mnor violation but
the inspector considered this to be serious due to the | ack of
el ectrical grounding (Tr. 41).

The hazard here involved el ectrical shock or electrocution
(Tr. 41). The inspector had read of numerous fatalities caused by
these conditions (Tr. 41). He believed the citation was
significant and substantial because of the anperage and because
the plant was not electrically grounded (Tr. 41). The entire
conveyor belt frane could have been energized (Tr. 42).

The condition was abated (Tr. 42).

M. Johnson testified that the gromret provided by the
factory had pulled out. There was no short and the wiring was
still intact (Tr. 82).

Eval uati on of the Evidence

The regul ation requires that cables enter netal frames
t hrough proper fittings. Inspector WIson established the
violative condition and M. Johnson confirmed it.

The citation should be affirned.
Citation 2360849

This citation charges respondent with violating 30 CF. R 0O
56. 12A25, now [056. 12025, which provides as fol |l ows:

Al nmetal enclosing or encasing electrical circuits
shal | be grounded or provided w th equival ent
protection. This requirenment does not apply to
battery-operated equi prent.

I nspector WIlson found that the 220 volt AC three phase
el ectrical systemwas not continuously grounded. However, it was
grounded by a copper rod and wire at the box (Tr. 42, 43). In
effect, a portion of the electrical systemwas grounded and
portion was not (Tr. 44, 46).
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M. Johnson told the inspector the equi pmrent was grounded
because it was resting on iron ore. In the inspector's view such
groundi ng was i nadequate (Tr. 44, 58).

M. W]l son discussed various ways the system could be
grounded (Tr. 44, 45, 46). But he apparently did not use a neter
to test the ground (Tr. 46). The violation was obvi ous since
there was no fourth wire and no bonding (Tr. 47).

In the event of an electrical fault the entire netal
conveyor belt frane could be energized. This could cause a fata
el ectrocution (Tr. 47).

The citation was abated (Tr. 48, 60, 83).

M. Johnson testified there was six inches of iron dirt
every place you wal k. Iron is highly conductive but not as good
as copper wire (Tr. 83).

Eval uati on of the Evidence

A violation exists in these circunstances. In this
connection, | credit M. WIson's expertise that netal resting on
iron ore does not constitute adequate grounding.

Citation 2360850

This citation charges respondent with violating 30 CF. R [
56. 40A24(b), now 0O55.4A24(b), which provides as foll ows:

056. 4A24 Mandatory. Fire extinguishers and fire
suppressi on devi ces shall be: (b) Adequate in nunber
and size for the particular fire hazard invol ved.

I nspector Wl son found a wooden storage shack contai ning
oil, grease, rags and paper boxes. There were no fire
extingui shers in or about the shack which was 50 to 100 feet from
the trailer house (Tr. 50, 52, 60A61).

The standard requires fire extinguishers in the vicinity of
fl ammabl e or conbustible material (Tr. 51).

The inspector did not consider the violation to be
significant and substantial because the shack was away fromthe
work area (Tr. 53).

The viol ati on was abated (Tr. 53).

M. Johnson indicated there was a fire extingui sher 50 feet
fromthe buil ding. There were no grease rags; however, they did
store unopened oil cans and five gallon buckets of notor oil, as
wel | as grease and paper boxes containing extra parts (Tr. 83,
84).
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Eval uati on of the Evidence

The parties agree that a fire extingui sher was 50 feet from
t he shack. However, a fire anong conbustibles requires a quick
response. Valuable tinme would be lost in obtaining the fire
ext i ngui sher under the circunstances involved here.
The citation should be affirned.
Cvil Penalties

In this case the Secretary has proposed the foll ow ng
penal ti es:

Citation No. Subj ect Pr oposed
2360842 MBHA approved pl an $20
2360843 First aid training 20
2360844 First aid materials 20
2360845 Unguar ded f | ywheel 74
2360846 Unguar ded pul | ey 74
2360847 Unguar ded conveyor belt 74
2360848 No fitting to nmetal box 74
2360849 El ectrical system ungrounded 74
2360850 No fire extinguisher 20

The statutory criteria to assess civil penalties is
contained in Section 110(i) of the Act.

In reviewing the evidence in relation to the statutory
criteria it appears that the conmpany has a favorable prior
history since it was not previously cited (Tr. 62). The company
had only five or six enployees. The nunber of the enpl oyees and
its gross incone of approxinmately $511, 000 causes ne to concl ude
that the conpany's size is relatively small (Tr. 88). The conpany
nmust be considered as negligent since the violative conditions
shoul d have been known to M. Johnson. The assessnent of a
penalty woul d severely affect the conpany if it were still in
busi ness.

At the time of the inspection the conpany had been in
operation for three nmonths. In 1985 the conpany grossed $511, 000
but spent $580,000. M. Johnson has financed the conpany by
borrowi ng on property he owns. However, he is "broke" (Tr. 88,
89). M. Johnson's bank bal ance was $328. Fromthis anount he
drew out $100 to come to the hearing. In his personal account he
has a bal ance of $197. At the tine of the hearing U S. Steel owed
I ron Mountain $5,000 but payment has been del ayed due to the fact
that the conpany is on strike. He also has a bill of $8,000 with
the Bank of Iron County but he has no way of paying it (Tr. 95).
Johnson stopped operating the mne on October 1, 1985 (Tr. 95).

Except for the unguarded novi ng machi ne parts, the gravity
of all of the violations was mninal.
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The conpany's good faith was apparent in that they fully abated
the citations. They al so furni shed gl oves, safety shoes and hard
hats. In addition, the conpany fully cooperated with NMSHA

As a general rule, the text and | egislative history of
Section 110 of the Act require the Secretary to propose a penalty
assessnment for each violation and the Commi ssion and its judges
to assess sonme penalty for each violation found. Tazco, Inc., 3
FMSHRC 1895 (1981). In Tazco the Conm ssion ruled that the
Conmi ssion and its judges do not have the power to suspend
penalties. 3 FMSHRC at 1897. But in Tazco the Conmm ssion
specifically noted that it was not passing on the propriety of
nom nal penalties, 3 FMSHRC 1898, footnote 4.

Precedent for the assessment of nomi nal penalties is
contai ned in Potochar and Pot ochar Coal Conpany, 4 |IBMA 252, 1
MBHC 1300 (1975).

In the instant case the operator abated the violative
conditions and fully cooperated with MSHA. The conpany has ceased
operations and there is no indication in the record that the
conpany intends to resune its activities. The conpany and its
owner, M. Johnson, have |lost a substantial amount of noney. In
fact, they are essentially bankrupt.

| do not believe that the inposition of nore than nom na
penalties in these circunstances would serve the purposes of the
Act or the best interests of justice.

Accordingly, a penalty of $1 should be assessed for each
viol ation.

Concl usi ons of Law
Based on the entire record and the factual findings made in
the narrative portion of this decision, the follow ng concl usion
of law are entered:

1. The Commi ssion has jurisdiction to decide this case.

2. Respondent violated all of the regulations for which it
was cited in this case.

Based on the foregoing facts and conclusions of law | enter
the foll ow ng:

ORDER

1. Gtation 2360842 is affirned and a penalty of $1 is
assessed.

2. Citation 2360843 is affirnmed and a penalty of $1 is
assessed.
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3. CGtation 2360844 is affirmed and
a penalty of $1 is assessed.

4, Citation 2360845 is affirmed and a penalty of $1 is
assessed.

5. Citation 2360846 is affirnmed and a penalty of $1 is
assessed.

6. Citation 2360847 is affirnmed and a penalty of $1 is
assessed.

7. Citation 2360848 is affirnmed and a penalty of $1 is
assessed.

8. Citation 2360849 is affirnmed and a penalty of $1 is
assessed.

9. Citation 2360850 is affirnmed and a penalty of $1 is
assessed.

John J. Morris
Admi ni strative Law Judge

FOOTNOTES START HERE-

1 A 15 x 18 foot jaw crusher reduces the ore to the size
of about two-inch pellets (Tr. 65).

2 MIlling is defined, in part, as the grinding or crushing
of ore. A D ctionary of Mning, Mneral, and Related Terns, 707,
U S. Department of Interior, 1968.



